
 

 

 
 

      July 24, 2012 

 

The Honorable Janice K. Brewer 

Arizona Governor 

Executive Tower 

1700 West Washington Street 

Phoenix, AZ 85007      

   

  Re: Request to Halt Licensing of Medical Marijuana by ADHS 

 

Dear Hon. Brewer: 

 

 The below named Arizona County Attorneys join me in writing to respectfully 

ask that you halt the licensing of medical marijuana dispensaries and user cards by the 

Arizona Department of Health Services (“ADHS”). As explained below, the preemption 

of state medical marijuana laws by the federal Controlled Substances Act (“CSA”), the 

imminent threat of seizure and closure of dispensaries in Arizona by the U.S. Attorney, 

and the participation by state employees in acts that facilitate federal crimes are 

compelling reasons to support the immediate halting of all licensing.  

 The United States Constitution is a masterful interplay of national and state 

sovereignty bound together in mutual respect.  The Supremacy Clause, Article VI, Clause 

2, provides that federal law “shall be the supreme Law of the Land.” Under this principle, 

state laws are preempted when they conflict with federal law. Although states may 

lawfully choose to exempt medical marijuana from state criminal liability, they cannot 

authorize its use. Emerald Steel Fabricators, Inc., 230 P.23d 518, 536 (Oregon Supreme 

Court) (2010). It is indisputable that state laws authorizing the medical use of marijuana 

are preempted by the federal CSA. See Gonzales v. Raich, 545 U.S. 1, 125 S.Ct. 2195 

(2005); Emerald Steel Fabricators, Inc., supra, 230 P.23d 518, 529 (“Affirmatively 

authorizing a use that federal law prohibits stands as an obstacle to the implementation 

and execution of the full purposes and objectives of the Controlled Substances Act.”)  
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 The federal government is vigorously enforcing the CSA by seizing and closing 

medical marijuana dispensaries in other states, most notably California. On July 6, 2012, 

U.S. Attorney Melinda Haag seized the Oakland and San Jose locations of the Harborside 

Health Center, a dispensary with 110,000 medical marijuana patients, adding to the list of 

dispensaries already shut down by the federal government in that state. I have been told 

that the newly appointed U.S. Attorney for the District of Arizona, John Leonardo, fully 

intends to prevent any dispensaries from operating in Arizona by seizing each and every 

one as it opens and commits violations of the CSA.  

 In spite of this real threat, ADHS is moving ahead, licensing card holders and 

dispensaries that will grow and sell marijuana throughout Arizona in clear violation of 

the CSA. The ADHS will license 126 dispensaries; each dispensary can also grow 

marijuana at another off-site location. Under the AMMA, there is no limit to the 

amount of marijuana a dispensary may grow. Dispensaries are also permitted to buy 

and sell marijuana from other dispensaries.  

 We believe it is bad public policy for one arm of the government to facilitate 

marijuana cultivation and use while another arm of the government is moving to close it 

down. We also believe it is bad public policy for our state to encourage individuals to 

take steps to acquire the capital (dispensary applicants must offer proof of $150,000 in 

startup capital in a financial institution), fork over the $5000 application fee, obtain the 

necessary permits from local governments, sign leases with landlords, and acquire the 

tools of the trade, knowing full well that these business ventures will result in significant 

financial repercussions when the U.S. Attorney shuts them down. 

 It has been suggested that Maricopa County Superior Court Judge Gama ordered 

ADHS to proceed with licensing. This is simply not true. The issue considered by Judge 

Gama was whether ADHS could proceed with licensing dispensaries under certain 

expanded rules. Judge Gama ruled ADHS could not and ordered ADHS to proceed under 

the original rules. Judge Gama specifically writes in his opinion that he was not 

addressing the preemption of the AMMA by the CSA nor whether state officials 

participating in the licensing process can be charged with crimes under the CSA.  
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 The implementation and facilitation of medical marijuana laws constitute federal 

crimes. Immunity for state officials for acts of facilitation is not provided for in the CSA. 

See United States v. Rosenthal, 454 F.3d 943 (9
th

 Cir. 2006). Neither the legislature nor 

the voters, through the initiative process, can require you or state employees to participate 

in violations of federal law by passing a law to that effect.  

 For these reasons, we respectfully urge you to immediately halt all state 

involvement in the licensing of marijuana for any purpose.  

 

      Very truly yours, 

      
 

      Sheila Sullivan Polk 

      Yavapai County Attorney 

 

 

 

Ken Angle, Graham County Attorney 

 

George Silva, Santa Cruz County Attorney 

Brad Carlyon, Navajo County Attorney 

 

Jon R. Smith, Yuma County Attorney 

Daisy Flores, Gila County Attorney 

 

Matt Smith, Mohave County Attorney 

Barbara LaWall, Pima County Attorney 

 

James P. Walsh, Pinal County Attorney 

Bill Montgomery, Maricopa County Attorney 

 

Michael Whiting, Apache County Attorney 

Ed Rheinheimer, Cochise County Attorney Derek Rapier, Greenlee County Attorney 

 

 

 

 

 

 


